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Hi.



Who I am:

	Marian Macpherson

	NSIL/OSF, Regulatory Training Program 



Who are they:

	How many of you are brand new to the MSA process?

	How many have been through the development of an FMP?

	What are you hoping to learn from this session today?  



Set tone:

	My goal is to be interactive:  encourage participation – via questions, examples, whatever you have to add to share with others because we learn a lot from each other.


¢+ The Fishery Management

¢+ Background and History

¢ Structure of the MSA
+ Councils
'\ * FMPs
| + Special Provisions
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Here’s our agenda.  (Walk through bullets)



Handouts:  (outline and Red Book/copies in notebook at Tab??/)



The RedBook/MSA is why we are all here together.  We will be referring to it frequently today (even if it gets amended, these core requirements will continue to drive us)


\

The Fishery Management Mission
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Who can tell us what our fishery management mission is?





The MSA has established our fishery management mission that incorporates several competing objectives:  

such as conserving and protecting while also utilizing and exploiting. 








®

The Fishery Management Mission

“The Congress finds and declares [that]..... A

national program for the conservation and

management of the fishery

United States Is necessary

resources of the

to prevent
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INsure conservation, to faci
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If you scroll through the redbook, you’ll find numerous examples of these competing policy objectives.  This example is from page 1, the statement of findings and purpose.



The key concepts are:  



Prevent Overfishing and Rebuild



Insure conservation



Long-term protection of EFH



Handouts Note:  This is from page 1 of the redbook



Realize full potential of fishery resources




Background and History

e Pre-1976

— State management — Foreign fishing in what
within territorial waters is now EEZ
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History:  

Prior to 1976, there was little federal management of United States fisheries.  

States had management authority within their territorial waters (in most cases out to three miles), but there was no comprehensive management regime governing U.S. waters beyond territorial waters.  

Problem:  In the 1960's and 1970's, fueled by technological advances, foreign fleets began high-volume, intense fishing efforts off the U.S. coasts.  Local fishermen began noticing decreasing yields.  Stocks were becoming depleted.  
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In 1976, with the idea in mind that domestic fishermen would manage their harvests more responsibly than foreign fishermen, Congress passed a precursor to what is now the MSA.  Known as the Fishery Conservation and Management Act (FCMA), this early fish law’s goal was to eliminate foreign fishing in U.S. waters and replace that effort with domestic fishing.    



The FCMS established the Fishery Conservation Zone (the FCZ) which extended U.S. jurisdiction out to 200 nm.  This FCZ served as the basis for what has now become the EEZ.



The FCMA set up the basic management structure we have in place today, whereby regional fishery management councils make management recommendations to the Secretary within the parameters of Congressionally defined policies (national standards).  However, over the years, the goals of the statute have evolved away from the focus on sheer utilization and development in favor of longterm health and sustainability of the resource and its habitat.



HANOUT 2:  EEZ map.






1996: Sustainable Fisheries Act

¢ Same Management Structure < Increased focus on
e New Name (MSA) Sustalnablllty




2006: MSRA

End & prevent overfishing
Strengthen role of science
In management

Promote market-based

&

management strategies =

Tar

Improve science & data
Streamline environmental review
Enhance international cooperation



-

2006: MSRA

Increased Accountability: ACLs and AMs

Strengthens role of science

Emphasis on
Market-Based
Management:
LAPPS

Council Member
Training
Coordination with
NEPA

International
Cooperation




e Councills

* Fishery Management Plans
(FMPs)

— Achieve OY/Prevent Overfishing
— Additional National Standards

— FMP Components (Mandatory and
discretionary)

— Other Applicable Law

— Secretarial Review

L * Spegl Isions
i -2 o
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The Magnuson-Stevens Fishery Conservation and Management Act (MSA) sets up a unique system whereby regional councils made up of fishery constituents (i.e., you guys) develop management recommendations for their fisheries.  

 

Fishery Management Plans (FMPs):  The underlying management regime for each fishery is a Fishery Management Plan (FMP).  The FMPs must be consistent with a series of competing policy objectives contained in the MSA’s National Standards.  FMPs must also include specific provisions that are required by the Statute. (303(a) components)  The MSA also lists additional components that may be included in an FMP at a council’s discretion.  (303(b) components).  We will discuss the mandatory and discretionary FMP components in more detail in a few minutes.



Approval criteria.  If the measures the councils recommend comply with 3 key criteria, NOAA Fisheries must approve and implement them.  The three key criteria are:   consistent with the provisions of the MSA, including the (1) national standards (which we will discuss in more detail later), and (2) mandatory FMP components; and (3) comply with other applicable law.



Other applicable law:  FMPs must be consistent with other applicable law. The other applicable laws that are most likely to be implicated include:  MSA, ESA, MMPA, EFH, RFA, APA, Executive Orders 12866 and 13272 (Economic Impacts), Executive Order 13132 (Federalism), PRA, CZMA, and the DQA.  Some fishery management actions may also implicate additional laws, such as Indian Treaty Rights.  The laws applicable to a particular fishery management action must be identified on a case-by-case basis.



Secretarial Review.  The MSA establishes timelines for Secretarial review and limits the scope of review to approving, disapproving, or partially approving.  Generally, the agency may only approve, disapprove, or partially approve, and cannot substitute an alternative management strategy of its own.  However, there are limited instances where NOAA Fisheries prepares an FMP independent of the councils:  e.g., Atlantic HMS, temporary measures to address overfishing, or where the Council fails to act within a reasonable time.



Special Provisions.  We will also discuss some of the special provisions of the MSA relating to Secretarial FMPs, HMS, EFH consultations, Emergency actions, and others.




Governors Special Represe
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Handouts:

Redbook, p. 46 – 58.

C.F.R. starting on about p. 15 (50 CFR 600.115 et seq).



Section 302 of the MSA establishes eight regional councils, specifies the numbers of voting members from the states represented, and prescribes qualification criteria.  There are also non-voting members representing the FWS, Coast Guard, NMFS, and the relevant states.



Because the councils are vested with primary discretion in managing their fisheries on behalf of the public, it is important that their members reflect a balanced and fair representation of the interests in the community.



In certain cases, Congress had added special, designated seats to the Councils to ensure that the appropriate affected interests are represented (such as the N.C. seat on the Mid-Atlantic and the tribal seat on the Pacific).  There is also an additional non-voting member on the NPFMC appointed by the Gov. of AK.



PAUSE:  Ask the group to name some of the duties and authorities of Councils… (NEXT SLIDE)


Council Functions H \
Prepare and submit FMPs/amendments B

Convene Committees and panels

o SSC,; Fishing Industry Advisory Committee; Other advisory
panels

Conduct Public
Meetings

Submit Periodic Reports

Set ACLs based on
science

Develop, with SSC,
research priorities

12
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Handouts

Redbook pp. 52, 53 (302(g), (h)).



302(g) – SSC and advisory panels

	SSC assists in development, collection, and evaluation of statistical, biological, economic, social, and other scientific information relevant to FMP development.

	Advisory panels – as necessary

	Fishing Industry advisory committee – to provide recommendations on FMPs.  Appointments shall provide fair representation to commercial fishing interests in the area.



302(h)(3) – conduct public hearings



302(h)(4) – periodic reports – as he Council deems necessary or as requested by the Secretary.



302(h)(1) – prepare FMPs



Picture:

Mid-Atlantic Fishery Management Council Meeting. Stock Assessment Workshop on Flounder and Lobster.  

Image ID: fish0932, Fisheries Collection�Location: Wilmington, Delaware�Photo Date: 1996 August 07�Photographer: William B. Folsom, NMFS




¢ The Fishery Management Mi

¢+ Background and History

¢ Structure of the MSA
¢+ Councils
| ¢+ FMPs
0 + Special Provisions

+ Parties and Roles
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Now we’re moving into the part about FMPs


FisherMhe

National Standards

FMP Components (Mandatory and
discretionary)

Other Applicable Law

Secretarial Review
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Approval criteria.  If the measures the councils recommend comply with 3 key criteria, NOAA Fisheries must approve and implement them.  The three key criteria are:   consistent with the provisions of the MSA, including the (1) national standards (which we will discuss in more detail later), and (2) mandatory FMP components; and (3) comply with other applicable law.



Other applicable law:  FMPs must be consistent with other applicable law. The other applicable laws that are most likely to be implicated include:  MSA, ESA, MMPA, EFH, RFA, APA, Executive Orders 12866 and 13272 (Economic Impacts), Executive Order 13132 (Federalism), PRA, CZMA, and the DQA.  Some fishery management actions may also implicate additional laws, such as Indian Treaty Rights.  The laws applicable to a particular fishery management action must be identified on a case-by-case basis.



STOP – for next slide:  What do we know about the Concept of OY?  



Secretarial Review.  The MSA establishes timelines for Secretarial review and limits the scope of review to approving, disapproving, or partially approving.  Generally, the agency may only approve, disapprove, or partially approve, and cannot substitute an alternative management strategy of its own.  However, there are limited instances where NOAA Fisheries prepares an FMP independent of the councils:  e.g., Atlantic HMS, temporary measures to address overfishing, or where the Council fails to act within a reasonable time.
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Who can guess what these are?








1 /,( ,'A:ehieve QY and prever'nt overfi
~ (2)Best available scientific information
(3) Manage stocks as a unit

(4) Allocations fair and equitable, promote conservation, and prevent
excessive shares

(5) Consider efficiency in utilization; not have economic allocation as
sole purpose

(6) Allow for variations and contingencies
(7) Minimize costs, avoid duplication

(8) Consider fishing communities to provide for their sustained
participation and to minimize adverse economic im

(9) Minimize bycatch, and bycatch mortality

I.\ ] - iy
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OY means:

18
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Who can guess which National Standard this slide portrays?



(A:  OY)


~+ QY = greatest overall benefit to t
— With respect to: Food, recreation, n
ecosystems

— Based on MSY, as reduced by:
e Social, economic, or ecological factors

— Consistent with Rebuilding

e MSY
— Largest long-term average yield
— Under prevalling ecological conditions

* OQOverfishing
— Rate of fishing mortality
— Jeopardizes long-term ability to prot

e
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Definitions from MSA and CFR



The mandate to achieve OY while preventing overfishing is the central driving policy of the MSA. We see this mandate repeated throughout the law in various places:  

Section 2:  the Findings, Purposes, and Policy;

Section 301:  National Standard 1;

Section 303:  Contents of FMPs



Here’s what it means:

The MSA defines Optimum Yield (OY) to mean: “the amount of fish which– 

will provide the greatest overall benefit to the Nation, particularly with respect to food production and recreational opportunities, and taking into account the protection of marine ecosystems; 

is prescribed on the basis of the “maximum sustainable yield” (MSY)  from the fishery, as reduced by any relevant social, economic, or ecological factor; and 

in the case of an overfished fishery, provides for rebuilding to a level consistent with producing the maximum sustainable yield in such fishery. 



MSY means “the largest long-term average catch or yield that can be taken from a stock or stock complex under prevailing ecological and environmental conditions.”



II.  Discuss with class.   What experiences have people seen with regard to definition of Optimum Yield?  Have people seen contention about what constitutes best available science?   How are disagreements handled?)




| / o Set targets safely below limits

 More conservative management for
stocks below the level that could
produce MSY

e Greater uncertainty should |

greater caution Iin setting ca
hﬁ et




Information

‘e “Best Available” may be
Incomplete or allow conflicting

Interpretations

® Councils should justify i G+ Farmeg, /”
choices . N//”

o i ol
What to do with new data

_ :'} 1950 1960 19?DSDU:CE:?DFAO199E| 2000 2010
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Guidance in CFR


Case Law: National Standard 2

It is OK to rely on limited data.

X Using data that we have stated Is
unreliable without explaining
why we’re using it is NOT OK.

X Decisions based on politics
Instead of science are NOT
OK.

22
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With a few exceptions, NMFS has almost always prevailed against challenges to its M-S Act National Standard 2 compliance.  The key factor in both the wins and losses has been the reasonableness of the agency’s action in light of the administrative record.



Wins:

lack of complete scientific information on shark stock status does not prevent the Secretary from conserving a species based on limited available data, especially when the very nature of the species prevents the collection of more complete scientific information. (Blue Water Fisherman’s Ass’n v. Mineta, 122 F. Supp. 2d 150 (D.D.C., Sept. 25, 2000)).

a decision by the Secretary based on conflicting or incomplete scientific evidence is not thereby rendered arbitrary and capricious in relation to National Standard 2. (A.M.L. Intern., Inc. v. Daley, 107 F.Supp.2d 90 (D. Mass., July 28, 2000)). 

“Inconclusiveness alone... does not preclude the Secretary from acting based on a thorough consideration of available and relevant data...  Difficulties with the data and the nature of the scientific method are expected in managing a resource as elusive as a fishery.”  “The Magnuson Act does not force the Secretary and Councils to sit idly by, powerless to conserve and manage a fishery resource simply because they are somewhat uncertain about the accuracy of relevant information.”   The Administrative record before the court evinces a healthy debate (both within NMFS and between NMFS and participating constituencies) which featured noticeably vocal expert opinions both supporting and opposing the means employed by the Secretary...  It is the prerogative of [the Secretary] to weigh those opinions and make a policy judgment based on the scientific data.(lost on other grounds). (Southern Offshore Fishing Association v. Daley, 995 F.Supp. 1411; (M.D. Fla. 1998)).

A court upheld NMFS’s use of a biomass  proxy that showed overfishing was occurring even though plaintiffs had offered a new, but not yet vetted, theory showing other results. (North Carolina Fisheries Assoc., Inc., and Georges Seafood, Inc., v. Evans, 2001 U.S. Dist. LEXIS 19152, (E.D. Va, November 13, 2001)).

NMFS is required only to base its determination on information available at the time of preparing an FMP or regulations.  Incomplete information does not prevent the preparation and implementation of an FMP.  (Recreational Fishing Alliance v. Evans, 172 F.Supp.2d 35 (D.D.C., Sep 20, 2001)).

despite new reports submitted by plaintiffs showing results other than those relied on by the agency, the new reports did not necessarily apply to the current action, and there was evidence that NMFS did rely on relevant information. (Ace Lobster Co., Inc. v. Evans, 165 F.Supp.2d 148 (D.R.I., Sep 12, 2001)).

Losses:

In calculating bycatch mortality rates for the 2001 Pacific groundfish specifications, NMFS argued that it was reasonable to extrapolate from a 1987 study, since that was the best available information.  The court found that NMFS had not explained why it was reasonable to use estimates of 16-20% bycatch mortality when the study NMFS was using also cited a possible rate of 52%.  In addition, the court held that it was not reasonable for NMFS to continue to rely on estimates of 16-20% bycatch mortality rates when it was a “virtual certainty” that bycatch mortality had increased over the years.  The court criticized NMFS for failing to account for new evidence and instead relying on “static estimates that are 15 years old.”  Natural Resources Defense Council, Inc. v. Evans, 168 F.Supp. 2d 1149 (N.D.Cal., Aug. 20, 2001). 

Another loss on National Standard 2 grounds occurred in Midwater Trawlers Coop. et al v. Commerce, an unusual and fact-specific case involving tribal treaty rights (2002 U.S.App. LEXIS 3419 (9th Cir) (and lower court opinion at 139 F.Supp.2d 1136)). NMFS was under court-order to set aside an amount of quota for Indian tribes in order to comply with treaty rights.  The court struck down the agency’s attempt to strike a “compromise” because the compromise rendered the quota not based on best available science. 

A notable instance of a district judge ruling against the agency on science in NMFS’s older cases occurred in Fishermen’s Dock Cooperative v. Brown, 867 F.Supp. 385, 1994 E.D. Va (1994), which was overruled on appeal.  The case related to NMFS’s implementation of the 1994 summer flounder commercial quota, which had been developed based on a conservative estimate of the stock’s recruitment rate (based on one standard deviation below the geometric mean).  The district court concluded that the geometric mean constituted the best available scientific information and that to the extent the basis for the quota deviated from the mean, it was invalid.  On appeal the Fourth Circuit reversed.  Fishermen’s Dock Cooperative v. Brown, 75 F.3d 164, 169-170, (4rth Cir. 1996) .






Discretion in defining
management unit

— Depends on objectives

— May be based on
biological, geographic,
economic, technical,
social, or ecological
ISsues
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Guidance in CFR


N.S. 4: No Discrimination; Rules
for Allocations

 No discrimination between
residents of different states.

* If necessary to allocate,
allocation must be:

(1) Fair and equitable

(2) Reasonably calculated
to promote conservation.

(3) No excessive shares of

privileges.

FAIRNESS

When you screw up, spread the
blame around to others equally.

24
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N.S. 4: Allocations

“Allocation” means —

e Direct, deliberate
distribution of opportunity
to participate among
identifiable, discrete user
groups or individuals.

e |Incidental allocative
effects not included

25
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Guidance in CFR and case law


* |[ncidental allocative effects are OK.

* Allocations are OK if necessary to

achieve conservation benefits.




N.S. 5: Efficiency in Utilization

Consider efficiency In

the utilization of
fishery resources;

Except economic

allocation may not be

the sole purpose.

27



N.S. 6: Variations and
Contingencies

Buffers for
variations and
uncertainties

Flexibility for
unpredictable
events

28
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N.S. 7: Miﬁimize Costs,
Duplication

* Not every fishery
needs an FMP

* Consider costs: fuel
costs, enforcement
costs, burdens of
collecting data

* Analysis to show
benefits justify costs

1,000,000
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[#]
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N.S. 8: Communities

Consistent with conservation requirements, take
Into account the importance of fishery resources
to fishing communities in order to:

(1) Provide for their sustained
participation; and

(2) To the extent practicable,
minimize adverse economic

Impacts.

30



e Substantially dependent on the
fishery, or

 Substantially engaged in harvesting
or processing to meet social and
economic needs

~ * Geographically based
kﬂ“ ik




....continued access to the
fishery within the constraints of
the condition of the resource.




Case Law: National Standard 8

The conservation
requirements of
NS 1 trump duty to
minimize

economic impacts.

33
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“A collapsed fishery will not be economically viable for decades, and is a worse economic consequence than the temporary measures (several years of industry shut-down) contained in the FMP...”



“while economic effects must be taken into account, such effects were not meant to trump the real purpose of the MSA, which is to preserve and protect US fisheries.”



“Deliberations regarding the importance of fishery resources to affected fishing communities, therefore, must not compromise the achievement of conservation requirements and goals of the FMP.”




o

N.S.9: Bycatch

To the extent practicable:

(1) Minimize bycatch; and

(2)To the extent bycatch
cannot be avoided,
minimize the mortality of

such bycatch.

34



= “Fish” that are harvested but not
sold or kept

= Does not include birds or
mammals

= |ncludes economic and
regulatory discards and
unobserved mortalities

= Does not include legally retained
non-target species

h T, oo



N.S. 10

* To the extent

practicable,
promote the
safety of human
life at sea.

* Avoid constraints
that pressure
fishermen to fish
In unsafe

conditions
m o' ‘u




- Prevent overfishing; rebuild;
stability

(2) Description of the fishery
(3) Specify MSY and OY

(4) Specify capacity and domestic harvest and processing of QY
(5) Specify the data to be submitted

(6) Temporary adjustments to address unsafe ocean conditions
(7) Essential fish habitat: identify, minimize impacts from fishing.
(8) Specify the scientific data needed to implement the plan

(9) Fishery impact statement

(10) Overfishing definitions

(11) Bycatch: reporting methodology and measures to minimize

(12) Number, types, and mortality of fish caught and released recreationally;
minimize mortality and ensure the extended survival

(13 )Describe sectors (commercial, recreational, and charter); quantify landings
trends by sector

'J'.omg SECIIESH
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Specify objective and measurable criteria for determining when the fishery to which the plan applies is overfished (with an analysis of how the criteria were determined and the relationship of the criteria to the reproductive potential of stocks of fish in that fishery) and, in the case of a fishery which the Council or Secretary has determined is approaching an overfished condition or is overfished, contain conservation and management measures to prevent overfishing or end overfishing and rebuild the fishery



This new section builds on the new statutory definition of overfishing by requiring the councils to specify hard line criteria for determining when that definition is met.  In addition, it requires that councils take steps to prevent fisheries from reaching those criteria and to rebuild fisheries that have met them.

The SFA established an annual requirement for reviewing the status of fisheries and identifying those that are overfished or approaching an overfished condition.  For fisheries that are overfished or approaching an overfished condition, the statute sets forth a detailed timeline for correcting the problem.  Magnuson-Stevens Fishery Conservation and Management Act, § 304(e), 16 U.S.C.A. 1854(e), 2000, as amended by the Sustainable Fisheries Act, § 109(e), Pub. L 104-297, § 109(e), 110 Stat. 3559 (1996).

	The new overfishing provisions require NMFS to report annually to Congress and the councils on the status of regulated fisheries, using the overfishing criteria specified in the FMPs.54  For any fishery that is overfished, the council (or the Secretary for HMS species) must develop a rebuilding plan within one year.  If a council fails to do so, the Secretary then must develop the plan within 9 months.  




\
Essential Fish Habitat (EFH)

EMP’s Must EFH Consultations
— ldentify and (Action Agencies Must...)
Describe

— Minimize adverse
effects from fishing

39
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Handouts

Redbook p. 59 (303(a)(7) – FMP requirements

 p. 73 (section 305(b)) – EFH consultations



Cross-link to the EFH consultation provisions.  I’m going to pause for a moment here to highlight one of the mandatory FMP components.  The requirement that FMPs identify and describe essential fish habitat was added to the law in the 1996 Sustainable Fisheries Act.  The SFA also added the requirement that FMPs must minimize to the extent practicable the adverse effects of fishing on EFH.  



In addition, another new section of the MSA sets up a stand-alone consultation process for agency actions that may affect EFH.  For various other agencies whose actions affect EFH, this consultation process occurs outside of the development and implementation of FMPs, and is more similar to the ESA and CZMA requirements for consultations.  We will discuss the consultation process a little more when we get into the discussion of special provisions of the MSA.  



However, it is important to keep in mind here, that during the FMP development, how EFH gets described and identified will affect how the consultation process is triggered and concluded.


= Standardized
reporting
methodology to
assess (SBRM)

= Minimize bycatch

= Minimize mortality of
unavoidable bycatch
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Handouts

Redbook, p. 60 (section 303(a)(11))



Guess what the target fishery was here:  Shrimp (trawl) – do you see any? 

This is a picture from a Canadian shrimp fishery prior to efforts to reduce bycatch.



We have been sued over the issue of whether a standardized bycatch methodology must include observer coverage.  



For example, in a case involving the Pacific Coast Groundfish fishery, the MSA requirement at 303(a)(11) was implicated (i.e., the requirement that FMPs must contain a standardized bycatch reporting methodology).  In this case, NMFS had made many statements on the record that the court was reviewing indicating that the only way to provide a standardized reporting methodology in this fishery was through an observer program.  The FMP allowed an observer program to be implemented, but did not explicitly require one.  The court found the FMP to be inadequate.



We have also been sued over the approach for including the SBRM in an FMP.  In the same case I just mentioned, the FMP amendment created a framework that allowed the use of observer coverage, but did not include the SBRM in the FMP itself.  The court had a problem with this as well.



HQ SBRM (model?)…  status???




Oceana Case

The mandatory components
must be EXPLICITLY written
Into the FMP.



. '.')'JR'equire permits and fees
(2) Designate zones and times where fishing restrictions apply
(3) Establish restrictions on catch, sale, and transshipment,
(4) Include gear requirements
(5) Incorporate State measures
(6) Establish a limited access system
(7) Require processors to submit data
(8) Require observer coverage
(9) Assess and specify the effect of the FMP on anadramous fish
(10) Include harvest incentives for reduced bycatch
(11) Reserve a portion of the allowable biological catch for use in research

(12) Conserve target and non-target species and habitat

(14) Prescribe other measures, requirements, or conditions andirestrictions

necessary and appropriate for the conservation and management of the
shery ) - |

Y g




~ * MSRA requires that area closures must:
l — Be based on science

— Include criteria to assess benefit

— Include timetable for review

— Be based benefit/impact analysis

« MSRA allows closures to protect corals




Must address:

e present participation,

 historical practices and
dependence,

e economics

 abllity of vessels to switch
fisheries,

e cultural and social framework,
and

e other relevant consi
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Handouts, Redbook, p. 61 (303(b)(6)).



Limited Access.  The MSA states that a limited access system may be implemented in order to achieve optimum yield if, in developing such system, the Council and the Secretary take into account–

present participation in the fishery, 

 historical fishing practices in, and dependence on, the fishery, 

 the economics of the fishery, 

 the capability of fishing vessels used in the fishery to engage in other fisheries, 

 the cultural and social framework relevant to the fishery and any affected fishing communities, and 

 any other relevant considerations.




New section 303A: LAPPs

MSRA allows Councils to
recommend "Limited Access
Privilege Programs" in fisheries
managed under limited access.

45



* NEPA:
¢ EOs 12866, 13272:
EO 13132:

A 1 b
III A
- L ]
e £ . B

IRFA/FRFA, Publication of Summary

Biological Opinion

OMB Clearance, Notice and Comment
Letters to States, State Concurrence
Pre-dissemination Review Form
Notice and Comment, 30 Day Delay
EIS or EA/FONSI

Economic Impact Analysi

Consult with States
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Handouts 

Redbook, pp. 58 

(MSA section 303(a)(1)(C) (“consistent with other applicable law.”



To be approvable under the MSA, a fishery management action must be consistent with both the MSA AND other applicable law.  



So, we need to be aware that there is a whole world of requirements outside of the MSA that are affecting the approvability of our MSA actions.  These other applicable laws require a variety of documentation, consideration, and procedures that must be completed and complied with before taking a final action under the MSA.  Some of these other applicable laws include minimum and maximum time-frames for taking action that we must comply with in context of the MSA’s timelines.  We will go into more detail on these timing and coordination issues in a later segment of this class.  



The other applicable laws that are most likely to be implicated include:  MSA, ESA, NEPA, EFH, RFA, APA, Executive Orders 12866 and 13272 (Economic Impacts), Executive Order 13132 (Federalism), PRA, CZMA, and the DQA.  Some fishery management actions may also implicate additional laws, such as Indian Treaty Rights.  The laws applicable to a particular fishery management action must be identified on a case-by-case basis.






APPROVID

Strict Timelines
— 95 days for FMPs/amendments

Limited Scope

— 3 possible outcomes
* Approve
« Disapprove
 Partially approve

Criteria for Approvability
— National Standards
— FMP Components
— Other applicable law

— Disapproval must be based
with law



Presenter
Presentation Notes
Handouts:

Redbook, p. 64, 65

MSA section 304(a) review of plans, (b) review of regulations



Timelines.  Section 304 establishes strict timelines for conducting Secretarial review of Council submissions.  When the Council submits an FMP or amendment, the Secretary must immediately publish a notice of availability in the Federal Register for a 60 day public comment period.  A final decision to approve, disapprove, or partially approve the Council’s submission must be made within 30 days of the end of the comment period, or that recommendation will be automatically approved.  



Scope. Section 304 also restricts the scope of the Secretary’s review.  A council recommendation may be disapproved only if it fails to comply with all applicable law.  



The Secretary’s final action is strictly limited to Approval, partial approval, or disapproval.  

Note that there is no room for the Secretary to modify the recommendation or substitute his own ideas for those of the Council.  Furthermore, disapprovals must be based on non-conformance with the MSA or other applicable law.  In other words, approval or disapproval must be based on substantive determinations about the action’s compliance with legal mandates.  



Note to teacher: If class requests more details on this point, note that there are special provisions for Secretarial FMPs and amendments in situations where there is an identified need and a council fails to act within a reasonable time, or when a Council submission is disapproved and the Council fails to submit a revised recommendation (304(c)).
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Secretarial FMPs/amendments

e Ending Overfishing
* Highly Migratory Species (HMS)
e Essential Fish Habitat

« Emergency Actions

Other




e

Secretar

e The Secretary may
prepare an FMP if:

— A fishery requires
management and a
Council fails to act

— The Secretary
disapproves a Council
submission and Council
fails to submit revision

— Special Secretarial
authority (e.g., HMS,
overfishing)
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MSA section 304(c), Secretarial Plans



In certain instances where conservation and management is necessary in a fishery and the Council either fails to develop management measures within a reasonable time, or recommends measures that are disapproved, the Secretary may develop an FMP or amendment on his own. In such a case, the timelines and procedures are different from those that apply to council-developed FMPs.  (see section 304(c)).  



For overfished fisheries, if the appropriate Council fails to submit, within one year of the notification of overfishing, an amendment to end overfishing and rebuild the fishery, then the Secretary must prepare a Secretarial plan or amendment within 9 months.




Ending Overtishing

Annual Status
Report

Detailed
timelines

If Council fails to
Implement within
2 years,
Secretary must

e Specifies criteria for
Rebuilding plans

— End overfishing immediately

— Rebuild in as short a time
as possible

— Not exceed 10 years
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MSA section 304(e)



The MSA’s overfishing provisions require NMFS to report annually to Congress and the councils on the status of regulated fisheries, using the overfishing criteria specified in the FMPs.54  For any fishery that is overfished, the council (or the Secretary for HMS species) must develop a rebuilding plan within one year.  If a council fails to do so, the Secretary then must develop the plan within 9 months.  



The rebuilding plan must:

specify a period for ending overfishing and rebuilding the fishery that shall be 

(i) as short as possible, taking into account the status and biology of any overfished stocks of fish, the needs of fishing communities, recommendations by international organizations in which the U.S. participates, and the interaction of the overfished stock of fish within the marine ecosystem; and 

(ii) not exceed 10 years, except in cases where the biology of the fish, other environmental conditions, or management measures under an international agreement in which the United States participates dictate otherwise
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Highly Migratory Species (lm

Centralized management
for Atlantic HMS

 Tuna, marlin, oceanic
sharks, sailfishes, and
swordfish

Primary responsibility
rests with Secretary

Consult with Councils

Utilize Advisory
Committees
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MSA section 304(g)



HMS – The MSA establishes a centralized management regime for Atlantic highly migratory species that vests primary management responsibility with the Secretary rather than with the Councils and requires the utilization of advisory panels and cooperation with international authorities.



For example:  billfish, tunas (ICCAT), and sharks


Essentia”l Fish Habita_t_,H \i

Council Comments CRs/Response:

— May comment on agency
actions that may affect habitat -- NMFS makes

— Must make recommendations conservation

on actions likely to recommendation for

substantially affect habitat of actions that would

anadramous fish adversely affect EFH.
Consultations: -- Action agency must

- Action agencies must consult respond withinrfs‘d'-d.ays
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EFH – In addition to the requirement than FMPs identify and describe EFH and minimize adverse impacts caused by fishing, the MSA also requires federal action agencies that undertake activities that “may adversely affect” EFH to engage in consultation with NMFS.  



This requirement applies to fishery management actions undertaken by NMFS and the Councils as well as actions undertaken by other agencies..



Council Comments on other agency actions:  The MSA provides that:

(1) Councils may comment on agency actions that may affect any habitat of fishery resource under jurisdiction; and that 

(2) Councils must make recommendations on actions likely to substantially affect any habitat of anadramous fish under their jurisdictions.



Consultations:  The MSA requires that Federal Agencies must consult on agency actions that may adversely affect EFH.  This includes fishery management actions that may adversely affect EFH.  



Conservation Recommendations/Response:  

In addition, NOAA Fisheries must make conservation recommendations for actions that would adversely affect EFH.  

The Action agency must respond within 30 days to conservation recommendations.



For fishery management actions, SF and the Councils are the “action agency” and HC provides the conservation recommendations.




Emergency Actions

e Is it an Emergency?

— Unforeseen circumstances
— Serious problems in fishery

— Benefits outweigh normal
public process

 |Is Emergency Procedure
justified?
— Substantial damage and loss
— For specific reasons:
* Ecological

e Economic
e Social
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The MSA also provides special procedures for allowing rapid, temporary action when an emergency exists in a fishery or when interim measures are needed to address overfishing. From NMFS’s policy guidance on issuance of an emergency rule (62 FR 44421, Aug. 21, 1997).

“The Councils and the Secretary must, whenever possible, afford the full scope of public participation in rulemaking. In addition, an emergency rule may delay the review of non-emergency rules, because the emergency rule takes precedence. Clearly, an emergency action should not be a routine event.”



Criteria for determining whether an emergency exists:  

  “ For the purpose of section 305(c) of the Magnuson-Stevens Act, the phrase "an emergency exists involving any fishery" is defined as a situation that:

   (1) Results from recent, unforeseen events or recently discovered circumstances; and

   (2) Presents serious conservation or management problems in the fishery; and

   (3) Can be addressed through emergency regulations for which the immediate benefits outweigh the value of advance notice, public comment, and deliberative consideration of the impacts on participants to the same extent as would be expected under the normal rulemaking process.”



Justification for use of emergency procedures: 

   “If the time it would take to complete notice-and-comment rulemaking would result in substantial damage or loss to a living marine resource, habitat, fishery, industry participants or communities, or substantial adverse effect to the public health, emergency action might be justified under one or more of the following situations:

   (1) Ecological-(A) to prevent overfishing as defined in an FMP, or as defined by the Secretary in the absence of an FMP, or (B) to prevent other serious damage to the fishery resource or habitat; or

   (2) Economic-to prevent significant direct economic loss or to preserve a significant economic opportunity that otherwise might be foregone; or

   (3) Social-to prevent significant community impacts or conflict between user groups; or  

   (4) Public health-to prevent significant adverse effects to health of participants in a fishery or to the consumers of seafood products.”
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